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The Toronto Stock Exchange (TSX) has recently adopted changes to its 
rules and policies to allow for the listing of special purpose acquisition 
corporations (SPACs). SPACs are already a familiar vehicle in the United 
States marketplace where, according to the TSX, prior to April 30, 2008 
94 SPACs had completed their initial public offerings raising an aggregate 
of US$18.6 billion. SPACs in the United States have traditionally listed  
on the American Stock Exchange; however, the New York Stock 
Exchange and NASDAQ have recently adopted rules to allow SPACs  
to be listed. SPACs are essentially a blind pool whereby investors invest  
in a company that has no determined business plan other than to acquire 
an undetermined operating business.

The initial public offering (IPO) of a SPAC is generally marketed based 
on the strength and experience of the management team. The proceeds of 
the IPO are then held in escrow until such time as management identifies 
an appropriate target business for a qualifying acquisition. The SPACs’ 
qualifying acquisitions are generally similar to reverse takeover or merger 
transactions of public companies by private companies; however, as noted 
by the TSX the SPAC generally offers certain advantages to most public 
company reverse takeover or merger targets including: (i) a clean public 
vehicle; (ii) a more experienced management team; (iii) greater potential 
ability to raise funds; and (iv) a wide securityholder base made up of 
institutional and retail securityholders.

SPACs are similar in concept to Capital Pool Companies (CPCs) which 
are currently permitted to be listed on the TSX Venture Exchange (TSXV) 
which is the junior exchange in Canada. The TSX and the TSXV are 
Canada’s two largest stock exchanges and both are owned and operated 
by the TMX Group Inc. The TSX generally serves the senior equity market 
in Canada and the TSXV serves the public venture equity market. The 
difference in focus of the two markets is illustrative of the main difference 
between SPACs and CPCs; where CPCs are permitted to raise a maximum 
of C$2 million TSX listed SPACs will be required to raise a minimum  
of C$30 million.

The SPAC Rules (as defined below) of the TSX take into account the 
SPAC rules recently adopted by the New York Stock Exchange and 
by NASDAQ. The TSX has also tried to take into account the best 
commercial practices it has observed in the SPAC market in the United 
States and that it believes the SPAC Rules incorporate a wide range of 
investor protections that mitigate the TSX’s previous concerns about 
listing SPACs. Due to the larger size of the SPACs, the SPAC Rules are 
intended to involve much more stringent investor protections than  
those governing CPCs.

Despite current global economic difficulties, depressed stock prices  
and the difficulties operating businesses are experiencing raising 
money, a SPAC is a welcome addition to the M&A landscape as a  
SPAC with a strong management team will be well positioned to take 
advantage of currently depressed stock prices and asset values. As has 
been the experience with the CPC program, a SPAC may also present  
an expedient way to finance existing businesses or business segments 
given current market conditions and could promote consolidation of 
businesses in fragmented industry sectors.

The initial public offering (IPO) of a SPAC is 
generally marketed based on the strength 
and experience of the management team.



Summary of SPAC Rules
The SPAC Rules were initially published for comment by the TSX on 
August 15, 2008. The comment period for the SPAC Rules expired 
on September 15, 2008. On December 19, 2008 the TSX adopted the 
SPAC Rules, with minor amendments to the rules as originally proposed. 
The SPAC Rules form part of the TSX Company Manual under “Part 
X – Special Purpose Acquisition Corporations” (the SPAC Rules). The 
following is a summary of the SPAC Rules.

Original Listing Requirements

The original listing requirements for SPACs take into account the TSX’s 
current original listing requirements for operating businesses, the need 
for investor protection, as well as the size and nature of the Canadian 
marketplace. Along with a number of specific requirements that are 
described below, under the SPAC Rules the TSX will retain discretion to 
take into account a number of factors it considers relevant and appropriate 
when assessing the merits of listing a SPAC including the following:

(a) �the experience and track record of the officers and 
directors of the SPAC; 

(b) �the nature and extent of officers’ and directors’ 
compensation; 

(c) �the extent of the founding securityholders’ equity 
ownership in the SPAC, which is generally expected by 
the TSX to be an aggregate equity interest of: (i) not less 
than 10% of the SPAC immediately following closing 
of the IPO; and (ii) not more than 20% of the SPAC 
immediately following closing of the IPO, taking into 
account the price at which the founding securities are 
purchased and the resulting economic dilution;

(d) �the amount of time permitted for completion of 
the qualifying acquisition prior to the liquidation 
distribution; and 

(e) �the gross proceeds publicly raised under the IPO 
prospectus. 

The SPAC Rules require that a minimum of C$30 million be raised on the 
SPAC IPO through the sale of shares or units. If units are issued each unit 
must consist of one share and no more than two share purchase warrants. 
The public distribution requirements are consistent with the existing 
minimum listing requirements for operating issuers. On completion of its 
IPO, a SPAC must have a minimum of 1 million freely tradeable securities 
held by a minimum of 300 public securityholders who hold a minimum 
of 100 shares each. The minimum prescribed price per share or unit 
pursuant to the IPO is C$2.00.

The SPAC Rules require that the founding securityholders of the SPAC 
hold an equity interest in the SPAC. The exact level of equity ownership 
is not prescribed. The TSX will use their discretion to determine an 
appropriate level of equity ownership taking into account such factors 
as the price paid for the securities by the founding securityholders and 
the quality and experience of the founding securityholders. The SPAC 
Rules suggest that an appropriate level of founding securityholders’ 
equity ownership is in the range of 10% to 20% following completion 
of the SPAC IPO. The TSX will use their discretion to refuse to list 
a SPAC if the interest of the founding securityholders in the SPAC 
appears excessive, in particular if the equity interest of the founding 
securityholders was acquired at a price which is significantly less than 
the IPO price.
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In addition, the founding securityholders must agree not to transfer 
any of their founding securities prior to the completion of the SPAC’s 
qualifying acquisition and in the event the SPAC is liquidated and delisted, 
the founding securityholders must agree that their founding securities 
shall not participate in a liquidation distribution (as discussed below). 
The TSX believes these provisions will help align the interests of the 
founding securityholders with public securityholders and ensure founding 
securityholders’ continued participation. It is generally expected that the 
founding securityholders will purchase their interest in advance of the 
IPO at a price which may be significantly less than the IPO price.

The SPAC must have no operating business at the time of its IPO. Although 
the SPAC may be in the process of reviewing a potential qualifying 
acquisition it must not have entered into a written or oral binding agreement 
in respect of a qualifying acquisition when seeking a listing on TSX. The 
purpose of this requirement, as noted by the TSX, is to prevent SPACs from 
being used to subvert the IPO and listing process for operating businesses; 
however, this will not prevent a SPAC from entering into confidentiality 
agreements or non-binding letters of intent prior to completing an IPO. 

Initial Public Offering Prospectus
In a TSX Staff Notice issued on December 19, 2008 concurrently with 
the adoption of the SPAC Rules, TSX staff indicated that in addition 
to the normal requirements under securities laws for prospectuses the 
TSX would expect that the IPO prospectus for a SPAC include specific 
disclosure of the following items:

1. �the terms of the founders’ initial investment in the SPAC, which 
terms must include an agreement by the founders not to transfer 
any founding securities prior to completion of the qualifying 
acquisition and an agreement that, in the event of a liquidation 
and delisting, the founding securities will not participate in a 
liquidation distribution; 

2. �a statement that, as of the date of filing, the SPAC has not entered 
into a written or oral binding acquisition agreement with respect to 
a potential qualifying acquisition (although a SPAC may be in the 
process of reviewing a qualifying acquisition); 

3. �the SPAC’s target business sector or geographic area for its 
qualifying acquisition, if one is applicable; 

4. �the valuation method(s) intended to be used in valuing the 
qualifying acquisition, if known; 

5. �a statement that the SPAC will not secure debt financing prior to 
completion of a qualifying acquisition, other than in accordance 
with the SPAC Rules; 

6. �the proposed nature of permitted investments for the SPAC’s 
escrowed funds and any intended use of interest earned on the 
escrowed funds from the permitted investments; 

7. �the anticipated allocation of funds for administrative and working 
capital expenses; and 

8. �any intention to not proceed with a proposed qualifying 
acquisition if too many securityholders vote against a proposed 
qualifying acquisition and exercise their conversion rights.

Capital Structure 
The SPAC rules set out the required capital structure for a SPAC in order 
for the TSX to approve the listing of the SPAC securities. The securities to 
be issued by the SPAC must include a conversion right and a liquidation 
distribution feature. 

Conversion Right
The conversion right allows securityholders of the SPAC (other than 
founding securityholders) who vote against a proposed qualifying 
acquisition to convert their securities into a pro rata portion of the proceeds 
held in escrow if the qualifying acquisition is completed. Upon exercise of 
the conversion right, securityholders will be entitled to receive, for each 
security held, an amount equal to: (i) the aggregate amount then on deposit 
in escrow (net of any applicable taxes and direct expenses related to exercise 
of the conversion right), divided by (ii) the aggregate number of securities 
then outstanding. 

Liquidation Distribution
The liquidation distribution feature will return a pro rata portion of the 
proceeds held in escrow to securityholders if a qualifying acquisition is not 
completed within 36 months of the closing of the IPO. Upon a liquidation 
distribution, all securityholders of the SPAC (other than founding 
securityholders in respect of their founding securities) will receive, for 
each security held, an amount at least equal to: (i) the aggregate amount 
then on deposit in escrow (net of any applicable taxes and direct expenses 
related to the liquidation distribution), divided by (ii) the aggregate number 
of securities then outstanding, less any founding securities held by the 
founding securityholders. 

Although the founding securityholders do not vote on the qualifying 
acquisition the securities held by the founding securityholders are not 
excluded from the pro rata calculation for exercise of a conversion right 
because at this point such securities still participate in the qualifying 
acquisition if it is completed. However, in the event of a liquidation 
distribution as a result of not completing the qualifying acquisition, the 
founding securities held by the founding securityholders are not included 
in the pro rata calculation as they are not entitled to participate in the 
distribution. 

Warrants
If any share purchase warrants are issued pursuant to the IPO the 
following requirements will apply:

(a) �the share purchase warrants must not be exerciseable 
prior to the completion of the qualifying acquisition; 

(b) �the share purchase warrants must expire on the earlier of: 
(i) a fixed date specified in the IPO prospectus, and (ii) 
the date on which the SPAC fails to complete a qualifying 
acquisition within the permitted time; and 

(c) �share purchase warrants may not have an entitlement to 
the funds held in escrow upon liquidation of the SPAC. 

The TSX’s stated intent with respect to the warrant requirements is to 
limit dilution incurred by securityholders of a SPAC prior to completion 
of a qualifying acquisition due to the limited liquidity of SPAC securities 
prior to a qualifying acquisition. 



Prohibition of Debt Financing
As a means of providing additional protection to securityholders the 
SPAC Rules prevent a SPAC from obtaining any form of debt financing 
prior to completion of its qualifying acquisition. Although the SPAC may 
enter into credit facilities agreements it cannot draw down such credit 
facilities until such time as it has completed its qualifying acquisition (or 
contemporaneously with completing its qualifying acquisition).

Use of Proceeds and Escrow Requirements 
The SPAC Rules require that a minimum of 90% of the gross proceeds 
raised on the IPO be deposited into escrow with an escrow agent acceptable 
to the TSX such as a trust company, financial institution or a law firm. The 
escrowed funds may only be invested in certain permitted investments; 
however, the interest earned from permitted investments may be used by 
the SPAC, generally to fund administrative expenses of the SPAC, provided 
any such intended use is disclosed in the IPO prospectus. In addition, 
the escrow agreement governing the funds held in escrow must make 
provision for the conversion right as well as the liquidation distribution 
feature. The TSX’s stated intent with respect to these requirements is to 
protect securityholders by ensuring that sufficient proceeds are available 
for a qualifying acquisition or to be returned to securityholders should a 
qualifying acquisition not be made within the permitted time frame.

In addition, any agents or underwriters of the SPAC on the IPO are required 
to deposit 50% of their commissions from the IPO into escrow with the 
IPO proceeds. This portion of the commissions will only be released to 
the agents or underwriters upon completion of a qualifying acquisition. In 
the event of a liquidation distribution or a securityholder exercising his or 
her conversion rights and the qualifying acquisition being completed, the 
securityholder will be entitled to receive his or her pro rata portion of the 
escrowed funds, including the deferred commissions. The TSX believes 
this provision will align the interests of the underwriters with those of 
the SPAC securityholders. 

Continued Listing Requirements Prior to 
Completion of a Qualifying Acquisition

As mentioned above, the TSX is concerned about the dilution of 
securityholders in a SPAC prior to completion of a qualifying acquisition. 
To help alleviate the concerns a SPAC can only issue additional securities 
prior to a qualifying acquisition by completing a rights offering to existing 
securityholders where 90% of any funds raised pursuant to such a rights 
offering must be placed in escrow along with the other funds held in escrow. 
In addition, prior to completion of its qualifying acquisition a SPAC 
may not adopt any form of option plan or other type of security based 
compensation arrangement.
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Completion of a Qualifying Acquisition 

A SPAC will have up to three years from the date of the closing of its IPO to 
complete a qualifying acquisition. If the SPAC intends to complete multiple 
acquisitions to make up its qualifying acquisition, each transaction must be 
completed prior to the three-year deadline. The TSX has indicated that this 
is a hard deadline and no extensions will be given.

The fair market value of the businesses or assets forming part of the 
qualifying acquisition must represent at least 80% of the value of the IPO 
proceeds (in addition to any proceeds raised as a result of a completed 
rights offering) in escrow, excluding any underwriting commissions held in 
escrow. If multiple acquisitions are required to satisfy this requirement, these 
transactions must close concurrently. The TSX has stated that it considers 
this threshold appropriate in order to ensure that the qualifying acquisition 
can reasonably meet TSX original listing requirements and to ensure that 
the IPO proceeds in escrow are used for their intended purpose. 

The qualifying acquisition must be approved by (i) a majority of directors 
unrelated to the qualifying acquisition, and (ii) a majority of the votes cast 
by securityholders of the listed SPAC, excluding founding securityholders, 
at a duly called meeting. If multiple acquisitions are required to complete 
the qualifying acquisition, each transaction must be approved by 
securityholders. It is expected that many SPACs will place a condition 
on approval of the qualifying acquisition that if more than a certain 
number of shareholders do not approve the qualifying acquisition, and 
are therefore entitled to their pro rata share of the escrowed funds, the 
qualifying acquisition will not be completed.

The information circular sent to securityholders with respect to a meeting 
where securityholders will be asked to approve a qualifying acquisition 
will be required to include prospectus level disclosure on the resulting 
entity following completion of the qualifying acquisition. The information 
circular will be required to be pre-cleared by the TSX prior to mailing 
to securityholders and the resulting issuer must meet the TSX’s listing 
requirements.

In addition to the requirement to prepare an information circular with 
prospectus level disclosure, the SPAC Rules require that the SPAC prepare 
and file a prospectus containing disclosure on the resulting issuer to be 
filed with the securities regulatory authorities in each Province or Territory 
where the SPAC is or intends to be a reporting issuer. The SPAC must 
obtain a receipt for its final prospectus prior to mailing its information 
circular to its securityholders. In most cases, the prospectus will be a non-
offering prospectus if additional securities are not being distributed to the 
public at the time of the qualifying acquisition. The prospectus disclosure 
will be identical to the disclosure provided with respect to the resulting 
entity in the information circular and the TSX has indicated that they will 
permit a SPAC to satisfy its information circular disclosure on the resulting 
entity by incorporating the prospectus in the information circular. 

There is generally no requirement under applicable Canadian securities 
law to file a prospectus in connection with a qualifying acquisition. 
The TSX included the prospectus requirement to allow the applicable 
securities regulatory authorities an opportunity to vet and approve the 
prospectus and the disclosure provided about the resulting issuer.  
This is similar to a requirement in the United States, where the 
Securities and Exchange Commission pre-clears proxy circulars, other 
than for foreign private issuers, relating to securityholder meetings to 
consider a qualifying acquisition, as well as any registration statement  
for securities being issued on a qualifying acquisition. 
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The SPAC Rules open the Canadian marketplace to a new and creative investment 
vehicle, a welcome change despite the potential drawbacks of the SPAC program.

Liquidation and Delisting Following Failure  
to Complete a Qualifying Acquisition

If the qualifying acquisition is not completed prior to the 3-year deadline 
the SPAC must complete its liquidation distribution as described above 
within 30 days after the deadline. The SPAC will be delisted from TSX on 
or about the liquidation distribution date. Founding securityholders may 
not participate in any liquidation distribution for their founding securities. 
The aggregate amount then on deposit in escrow will be distributed to 
securityholders, net of any applicable taxes and direct expenses related to 
the liquidation distribution. 

Benefits of the SPAC Rules
SPACs add an interesting new investment vehicle to the Canadian 
marketplace. There are many potential benefits to SPACs, including:

1. �The SPAC will provide a clean publicly listed shell which will 
eliminate the time and expense of identifying, reorganizing and 
sanitizing a reverse takeover or merger candidate.

2. �The conversion right and the liquidation distribution feature will 
provide the SPAC investors with limited risk until such time as the 
qualifying acquisition is completed, arguably assisting in the IPO 
marketing process.

3. �The SPAC will have capital readily available to deploy in the event 
it identifies a qualifying acquisition which would allow the SPAC 
to react quickly to potential merger transactions and provide an 
advantage over other competing bidders who do not already have 
financing in place.

4. �Multiple acquisitions by a SPAC could provide access to a TSX 
listing for companies that alone do not meet the minimum 
listing requirements prescribed by the TSX.

5. �Multiple acquisitions by a SPAC could help to promote 
consolidation of businesses in fragmented industry sectors.

6. �Requiring 50% of the commissions of underwriters and agents 
from the SPAC IPO to be held in escrow will help to keep the 
underwriters and agents committed to the success of the SPAC 
following its IPO. 

7. �Given the current global economic difficulties, the difficulties 
operating businesses are experiencing raising money and depressed 
stock prices it may be easier to raise money for a SPAC having a strong 
management team, with the SPAC then being well-positioned to 
take advantage of depressed stock prices and companies in financial 
difficulty. A SPAC may also present an expedient way to finance 
existing businesses given the current market conditions.

Issues with the SPAC Rules
To counter the potential benefits listed above there are some potential 
issues with the SPAC Rules, including the following:

1. �The conversion right for SPAC securityholders who do not 
approve the qualifying acquisition increases the risk that a 
potential deal will not close and may hinder the SPAC’s ability to 
enter into an agreement with respect to a qualifying acquisition 
as potential targets may be unwilling to accept the associated 
deal risk. The conversion right also provides a relatively small 
percentage of shareholders with the ability to block the qualifying 
acquisition despite the fact that a majority of shareholders may 
have approved the transaction. Shareholders exercising their 
conversion rights could leave the SPAC with insufficient cash to 
close the transaction or to meet the minimum transaction size 
imposed by the TSX. Other than trying to be consistent with 
the rules for SPACs in the United States, one might question the 
reason why conversion rights should be granted if the premise 
of the investment is a reliance on management to find an 
appropriate transaction that has been approved by the requisite 
majority of “disinterested” shareholders.

2. �The requirement to prepare a prospectus to be reviewed and 
approved by the Canadian securities regulatory authorities in 
addition to the requirement that the information circular be 
reviewed and approved by the TSX could result in the qualifying 
acquisition process being lengthy, will increase deal costs 
and may reduce the ability of a SPAC to react quickly upon 
identifying potential targets.

3. �Many strong management teams may not require a SPAC 
vehicle to raise money in a blind pool as they are able to raise 
funds privately and will therefore not avail themselves of the 
SPAC program due to the time, expense and risks associated 
with the process.

Conclusion
It remains to be seen whether this type of investment vehicle will be 
embraced by the Canadian marketplace. Given the current economic 
and market turmoil it can be certain that the SPAC will be facing the 
same difficulties in raising IPO funds as any other investment vehicle. 
That said, a SPAC may be a good vehicle for investors looking to back 
a strong management team in the current market of undervalued assets 
where “cash is king”. The SPAC Rules open the Canadian marketplace 
to a new and creative investment vehicle, a welcome change despite the 
potential drawbacks of the SPAC program.



Introduction
Recently in Certicom Corp. v. Research in 
Motion Ltd.,1 the Ontario Superior Court of 
Justice (the “Court”) issued an injunction 
preventing Research in Motion Ltd. (“RIM”) 
from proceeding with a hostile takeover bid 
(the “Bid”) for Certicom Corp. (“Certicom”). 
The Court issued the injunction upon finding 
that the Bid contravened two non‑disclosure 
agreements (“NDA”) between RIM and 
Certicom. 

The Court’s decision is significant in that it 
prevented RIM from proceeding with the Bid 
even though the standstill provision of the first 
NDA (which specifically prevented a hostile 
takeover bid) had expired, and the subsequent 
NDA did not contain a standstill provision.

Facts
RIM is a leading designer and manufacturer 
in the mobile communications industry (i.e. 
BlackBerry) and Certicom is an industry 
leader in the cryptography used by vendors 
of software and manufacturer’s of product to 
embed security in those products. Historically 
Certicom had been a supplier of certain 
goods and software for RIM’s products, and 
in February of 2007 RIM began considering 
some form of business combination, whereby 
it would acquire Certicom. On July 11, 2007, 
the parties entered into a NDA (the “2007 
NDA”). The 2007 NDA stated that for five 
years following the execution of the agreement, 
Certicom’s confidential information could only  
be used in order to fulfill “the Purpose” as 

defined under the 2007 NDA. Additionally the 
2007 NDA contained a “standstill” provision 
which, among other prohibitions, prevented 
RIM from making a hostile takeover bid for 
Certicom’s shares for 12 months following the 
execution of the 2007 NDA (the “Standstill 
Provision”). 

In September of 2007, Certicom delivered 
confidential information pursuant to the 2007 
NDA, and in February of 2008, Certicom 
provided RIM with additional confidential 
disclosure, which by subsequent agreement 
was made subject to the terms of the 2007 
NDA. Following these disclosures, Certicom 
informed RIM that it needed to focus on 
internal matters and negotiations between  
the parties were temporarily halted. 
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Non Disclosure Agreements 
Prevent Hostile Take-Over
by Kent Breedlove



In June of 2008, and in relation to Certicom’s 
ongoing business as a supplier to RIM, the 
parties entered into a subsequent NDA (the 
“2008 NDA”). Unlike the 2007 NDA, the 2008 
NDA was not intended to facilitate a business 
combination and did not contain a standstill 
provision. The 2008 NDA only allowed the 
parties to make use of a confidential disclosure 
for the furtherance of the ongoing business 
relationship between the parties, unless the 
agreement was incorporated by reference into 
another agreement.

In September of 2008, Certicom and RIM 
resumed discussions regarding RIM’s potential 
acquisition of Certicom and in October of 2008 
Certicom provided additional disclosure to RIM 

(the “October 2008 Disclosure”). At Court both 
parties agreed that the October 2008 Disclosure 
was subject to the 2008 NDA.

Subsequent to the October 2008 Disclosure, 
RIM informed Certicom that it desired (on 
a friendly basis) to acquire Certicom and on 
November 28, 2008, RIM sent Certicom a 
non-binding expression of interest offering to 
acquire all of the outstanding common shares 
of Certicom at $1.50 per common share. On 
December 10, 2008, RIM mailed its hostile 
takeover bid directly to Certicom shareholders.

At trial, RIM did not dispute that the fact that 
the confidential information disclosed under 
the 2007 NDA and the 2008 NDA was used in 
the preparation of the Bid. Furthermore RIM 
admitted that the individuals who prepared 
the Bid were essentially the same people who 
had been involved with the due diligence and 
disclosures provided under the 2007 NDA and 
the disclosures made in October of 2008. 

Decision
As the Bid was launched roughly 17 months 
after the execution of the 2007 NDA the Court 
found the Standstill Provision, valid for 12 
months, had expired and therefore did not 
prohibit a hostile takeover bid. RIM argued that 
the Standstill Provision’s explicit prohibition 
against hostile takeover bids for a restricted 
period, should be interpreted as evidence that 
RIM was allowed to bring a hostile takeover bid 
after the Standstill Provision expired. In other 
words, since the parties specifically negotiated a 
standstill provision, RIM argued that the general 
confidentiality obligation in the 2007 NDA 
should not be interpreted to extend the duration 
of the standstill. The Court held however, that the 
limitations on the use of confidential information 
in the 2007 NDA and the prohibitions found 
under the Standstill Provision should be 
understood as separate rights and protections to 
Certicom. The Court found the two clauses could 
easily be read together and be complementary to 
each other — in the sense that after the standstill 
had expired, it was open to RIM to mount a 
hostile bid as long as it had not received and used 
confidential information in assessing the bid.

When examining whether RIM’s use of 
Certicom’s confidential information in preparing 
the Bid was a proper purpose under the 2007 
NDA, the Court looked to the language of 
the 2007 NDA to consider whether a hostile 
takeover bid constituted “some form of business 
combination between the parties”. Since a 
takeover bid is an offer between the bidder and 
the various shareholders of the target company, 
the Court concluded that though a takeover bid 

could constitute a business combination between 
the parties, the plain meaning of “between the 
parties” dictated this would only be true if a 
takeover bid was supported by or consented to by 
Certicom. As this was not the case, RIM was held 
not to be using the confidential information for 
“the purpose” contemplated by the 2007 NDA.

The Court also concluded RIM breached the 
2008 NDA. The 2008 NDA did not contain a 
standstill provision nor did it contain the phrase 
“some form of business combination between 
the parties” in the confidential information 
provisions. RIM’s only real argument was that 
the 2008 NDA had been incorporated into 
a subsequent verbal agreement between the 
parties which allowed RIM to utilize the October 
2008 Disclosure to prepare its Bid. However, 
the Court held the verbal agreement which RIM 
referred to was merely a subjective, “after-the-fact 
interpretation” of the 2008 NDA and it was not 
based on mutual agreement between the parties. 
Furthermore the Court accepted Certicom’s 
contention that under the terms of the 2008 
NDA, any modification of the 2008 NDA was to 
be made in writing and signed by both parties.

After concluding that both the 2007 NDA and 
2008 NDA where breached by RIM, the Court 
examined the potential damages and various 
remedies, and concluded the only sufficient 
remedy was to issue an injunction preventing 
RIM from proceeding with the Bid.

Application
The Court’s decision is a strong reminder 
that in commercial dealings negotiated terms 
will generally be construed in accordance 
with their plain and ordinary meaning. The 
Court’s conclusion that the Standstill Provision 
offered a different and separate protection for 
Certicom, which was above and beyond the 
general limitations placed on RIM’s long-term 
use of confidential information, demonstrates 
that particular attention should be paid when 
drafting a NDA. The NDA should clearly outline 
how a party may utilize confidential information 
throughout the life of the agreement and 
consideration should be given to any unintended 
consequences of the terms. Finally the Court 
highlighted that if RIM had prepared the Bid 
without the use of the confidential information it 
had received (and the people who had received 
such information) the Bid might not have 
contravened the NDAs. This emphasizes the fact 
that prior to launching a bid, offerors should 
ensure that they have carefully complied with all 
terms of any NDA which might be operative.

Footnotes

1 �[2009] O.J. No. 252
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BD&P and Habitat for Humanity

Habitat Calgary works in partnership with low-income families and the community to build hope through the construction  
of simple, decent and affordable homes for Calgary’s families in need. BD&P has partnered with Habitat for Humanity Calgary 
since 2002 to help address the crisis in affordable housing in our city. Together, we have built a relationship of which  

we are immensely proud. 

BD&P is very excited about its 2008 build — its 6th build with Habitat for Humanity Calgary. BD&P is funding the building costs 
and providing significant volunteer labour and resources for one of 8 semi-detached homes in the Belfast neighbourhood of 

Mayland Heights, part of the Crossroads Community. The staff at BD&P enjoyed working side by side with the homeowners on 
this site, a couple with 3 young children, on framing day on June 21, 2008. The anticipated completion date of the duplex is the 

spring of 2009. We thank Habitat for Humanity for the opportunity to share with them in the miracle of changing lives.
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