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T
his edition of On Record is
intended to provide the reader
with an overview and update of
the current law on the duty of
care arising from the service of

alcohol in three circumstances:

◗ to a patron at a commercial establishment
(commercial host liability)

◗ to an employee at work or at an event
sponsored by an employer, and

◗ to a guest in a private home (social host
liability).

COMMERCIAL HOST LIABILITY
That commercial establishments selling alcohol
to patrons can be held responsible for injuries
to patrons who become inebriated on their
premises, has been settled law in the Canadian
common law for some time.

The leading case in establishing the duty of
care owed by the owner/operator of a
commercial establishment to intoxicated
patrons is well recognized as Jordan House Ltd.
v. Menow, [1974] S.C.R. 239.1 In this case, the
defendant Menow was a regular patron of the
hotel tavern, was known by the staff to drink
to excess and behave poorly, and had been
banned from the tavern in the past. On the
day in question Menow drank to excess over
a number of hours, became rowdy, and was
ejected by staff who knew Menow had a
lengthy walk home on a busy stretch of
highway without a sidewalk. Menow was hit
by a vehicle and seriously injured.

The one-third apportionment of liability to the
hotel operator by the lower courts was upheld
by the Supreme Court of Canada, which found
that liability existed not merely because of the
supply of alcohol but because of the nature of
the relationship between the hotel and Menow.
The harm that befell Menow was reasonably
foreseeable by reason of what the hotel did in
ejecting Menow and what it failed to do in not
taking preventable measures.2

The Supreme Court of Canada had further
opportunity to discuss the liability of a
commercial host in the subsequent case of
Crocker v.  Sundance Northwest  Resorts

Ltd.,[1988]1 S.C. R.1186.3 In this case the
Sundance Ski Resorts held a promotional
competition requiring competitors to slide
down a steep mogulled slope in oversized
inner tubes. Crocker was visibly intoxicated at
the start of the second heat from drinking at
the Resort’s bar and was sporting a cut over his
eye from the first heat. Although it was mildly
suggested to him by the Resort manager that
he withdraw from the race, nothing was done
to prevent Crocker from racing in the second
heat. In so doing, he was seriously injured
and rendered a quadriplegic.

Liability had been apportioned 75% to
Sundance Resorts at trial, but overturned by
the Court of Appeal, which felt warning
participants of the dangerous nature of the
activity, was sufficient to fulfil the commercial
host’s duty of care. The Supreme Court of
Canada held that the Court of Appeal’s approach
was “completely at odds with the rest of existing
case law” 4 and held Sundance Resorts legally
liable to take all reasonable steps to prevent
Crocker from competing in the face of obvious
incapacitation by alcohol consumption. The
S.C.C. restored the 75% apportionment of
liability as against Sundance Resorts.

These two cases clearly settled the law on
liability by a commercial host to an intoxicated
patron in circumstances where the commercial
host served alcohol to excess and it was
reasonably foreseeable that the patron would
come to harm. Left open was the question as
to whether the duty of care would be extended
to an innocent third party injured as a result
of the intoxicated patron’s conduct.

The opportunity for exploring that issue by the
Supreme Court of Canada arose in the Alberta
case of Stewart v. Pettie, [1995] 1 S.C.R. 131.5 In
this case, the severely injured party, Mrs.
Stewart, was a passenger in the vehicle driven
by her brother, Mr. Pettie who had become
intoxicated at the Mayfield Inn dinner theatre
in Edmonton after drinking 5-7 double rum
and cokes.

Justice Major devised a 3-step test for
determining the issue of a hotel operator’s
liability. First, one must demonstrate the
existence of a duty to care arising from the
relationship between the parties. Second, it is
necessary to demonstrate that the hotel operator
has not met the appropriate standard of
conduct. Third, it is necessary to demonstrate
the hotel operator could have foreseen the
victim’s injury.6

According to Major J. there was no question
that commercial vendors owed a general duty
of care to persons who can be expected to
use the highways. Further he held there was
no answer to say Mr. Pettie was not exhibiting
visible signs of intoxication since the waitress
knew Pettie had consumed 10 to 14 ounces of
alcohol over a 5 hour period. What saved the
Mayfield Inn from liability was the fact that
Pettie was in a party of four, two of whom
did not drink alcohol at all that night. In the
circumstances, Major J. held that it was
reasonable for the Mayfield Inn to assume
that the four people at the table were travelling
together and that one of the two sober people
at the table would either drive or find
alternative transportation. In other words, it
was not reasonably foreseeable that Pettie
would be driving when his sober wife and
sister were present with full knowledge of the
circumstances. By implication, the Supreme
Court of Canada would have had little
difficulty in finding liability against the
Mayfield Inn had Mr. Pettie been alone or part
of a group that were all drinking to that extent.

The potential for liability of the commercial
host both to intoxicated patrons and innocent
third parties injured by the intoxicated patrons’
conduct is now well established. A number
of Canadian cases subsequent to Stewart v.
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Pettie have found liability on the part of the
commercial establishment, usually in the 5%
-33% range, the majority of the liability still
resting with the intoxicated patron. The
exception seemed to be the Crocker case7

where liability was apportioned 75% against
the establishment, although that case involved
the service of alcohol in conjunction with the
promotion of a dangerous activity.

A very recent case out of British Columbia in
March 2005, however, that of Laface v.
McWilliams, [2005] B.C.J 470 (S.C.)8 suggests
a commercial host can be held up to 50%
liable even in the absence of a dangerous
activity being conducted on the premises. In
that case, the Steveston Hotel was found liable
for injuries to a number of pedestrians struck
and injured by an intoxicated patron of the
hotel. The hotel had initially portrayed itself
as closely following the guidelines of “Serving
It Right” a course for bartenders and servers

in licensed premises, which course spelled
out the duties owed to patrons. However it
became apparent during the course of the
trial that a private investigator hired by the
pub owner to check on his staff had found
evidence of the employees drinking while
working, over-pouring and free-pouring
alcohol to patrons, playing games during
their shifts, and generally ignoring customers’
level of sobriety. Further, the facts of the case
were particularly troublesome in that an
acquaintance of the obviously inebriated
McWilliams convinced him to return to the
pub with her to find someone to drive him
home. This acquaintance became so frustrated
in not being able to arrange a ride for
McWilliams that she shouted out for help.
The staff did not respond.

Whether the Steveston case can be taken as
a signal that courts are willing to apportion
greater liability to commercial establishments

for their role in contributing to a serious accident,
or simply the result of a court’s frustration with
particularly flagrant behaviour on the part of
an establishment, remains to be seen.

EMPLOYER HOST LIABILITY
Another line of cases has developed in
situations where an employer enables
employees to drink alcohol at work or hosts
a function for employees where alcohol is
served. The first notable case involving the
employer/employee relationship in such
circumstances was Jacobson v. Nike Canada Ltd.
[1996] B.C.J. No. 363 (S.C.)9 wherein the
employer, Nike Canada, was found 75% liable
for the employee’s catastrophic injury sustained
while driving home after drinking at work.

In the Nike case, the employee had worked a 16-
hour day setting up a trade-show display and
consumed alcohol provided by Nike, at least 8
cans of beer over the last 4 hours of his shift.
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In circumstances where the employer had
asked the employee to bring his car to work,
the employer provided and encouraged the
drinking of alcohol, the employer knew the
employee to be an inexperienced drinker, and
the employer took no steps to ascertain the
state of sobriety of the employee by questions
to or observations of the employee; the court
had little difficulty in finding liability against
Nike. The percentage of liability at 75% was
significantly higher then traditionally seen
for commercial host situations, and likely
the result of the significant standard of care
imposed on an employer to take reasonable
care for the safety of its employees.

Hunt v. Sutton Group Incentive Realty Inc.
(2001), 52 O.R. (3d) 425 (S.C.J.)10 was the
next significant reported case involving an
employer’s service of alcohol to an employee.
In this case an office party took place during
regular business hours and the employee, Mrs.
Hunt, drank to excess. She was subsequently
in a motor vehicle accident in a winter storm

and sustained a brain injury. The factors
relevant in the trial judge’s apportionment of
25% liability to the employer (shared with
the pub where Mrs. Hunt subsequently had
two beer) included the employers maintaining
an open and unsupervised bar where
monitoring consumption was impossible,
failing to take Mrs. Hunt’s car keys, and failing
to arrange a cab or call Mrs. Hunt’s husband to
drive her home. The Hunt case was appealed
on the issues of causation and the trial judge’s

dismissal of a jury and was sent back to trial
on liability and damages. The case may have
been resolved before it returned to trial.

The issue of an employer’s responsibility not
simply to the intoxicated employee but to an
innocent third party injured by that employee,
was bound to arise and did so in John v. Flynn
(2001), 54 O.R. (3d) 774 (C.A.).11 However
the facts of the case did not lend themselves
to a finding of liability. In the Flynn case,
although the employee was intoxicated and
caused harm to a third party by the negligent
operation of his motor vehicle, the employer
was absolved from liability in circumstances
where it had no knowledge of the employer’s
intoxicated state, the employer was unaware
of the drinking, the employer had not
provided the alcohol and the employer did
not condone the driving while impaired.

PRECAUTIONS FOR EMPLOYERS
Commercial hosts will generally have access
to specific training in the service of alcohol
whereas employers and social hosts are not
likely to have that advantage. While each case
depends specifically on the facts and there are
no guarantees of being completely absolved
of liability, an employer hosting a function for
employees would be well advised to take
certain precautions not only to avoid tragedy
for its own sake, but to lessen it’s exposure
to liability. Some suggested precautions are
as follows:

◗ maintain a supervised bar

◗ arrange for free unlimited non-alcoholic
beverages

◗ arrange for food

◗ refuse further service of alcohol where
appropriate

◗ increase the number of sober “supervisors”
with the size of the guest list

◗ avoid competitions or activities which
can become dangerous when one’s
coordination is compromised by alcohol

◗ arrange for taxi vouchers or alternative
transportation

◗ have a supervised exit where driving
arrangements can be questioned, keys can
be taken, or cabs can be arranged

◗ call a spouse, if necessary

◗ if all else fails, call police
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SOCIAL HOST LIABILITY
Historically, Canadian courts have resisted
the imposition of social host liability for
injuries suffered or caused by intoxicated
guests. Social hosts are those who do not
have a pecuniary interest in the provision
of alcohol to guests and are usually the hosts
of a common house party.

Baumeister (Guardian ad litem of) v. Drake
(1986), 5 B.C.L.R. (2d) 382 ( S.C.)12 was often
cited as authority that Canadian law does not
recognize social  host l iabil i ty for the
consequences of the drunk driving of a guest.
In that case, the Plaintiff was one of a large
number of uninvited guests who crashed a
high school graduation party, increasing the
attendees from 20-30 to approximately 200.
The uninvited guests brought and consumed
their own alcohol. The severely injured Plaintiff
had left the party as a passenger in a vehicle
driven by one of the inebriated uninvited
guests. The British Columbia Supreme Court
dismissed the action against the host of the
party because the hosts did nothing to permit,
induce, encourage or enable the drunken
driver to become impaired. However, recent
case law would suggest a moving away from
that position of an automatic escape from
liability simply because one did not actually
provide the alcohol.

In the Alberta case of Wince v. Ball, [1996]
A.J. No. 496 (Q.B.)13 the Ball’s teenage
daughter had a party in their home with their
permission. While the Ball’s removed all the
alcohol from the home, they did not prevent
the consumption of alcohol brought by guests
and they left the home for most of the party.
The daughter made no effort to prohibit use of
alcohol or marijuana. Uninvited guests arrived
and no one was asked to leave. The parents
returned home and although impairment was
widespread, they went to bed. Johnson, one of
the guests intoxicated by alcohol and drugs,
left with a sober friend, although later asked
to be dropped off at his own vehicle parked
some distance away. Johnson then struck and
injured a pedestrian.

Justice Bielby of Alberta’s Queen’s Bench stated
that she believed the law may have moved
beyond the position in Baumeister, to now
impose a duty on a social host to take reasonable
steps to prevent injuries to third parties by
inebriated guests, especially teenage guests.

She went on to say that the issue may no longer
be answered simply on the basis of whether
the host provided the alcohol.14

However the Balls were successful in an
application dismissing the action against them
in that the impaired driver left the party with
a sober friend who was a licensed driver.
According to Madame Justice Bielby, the
parents had no reason to foresee that the
inebriated Johnson would cause injury to
anyone when he had left the party with
someone sober, and the law had not moved so
far as to make social hosts guarantors of
ultimate safe delivery home of all guests.15

In another Alberta case, that of Calliou Estate
(Public Trustee of) v. Calliou Estate (2002), 99
Alta., L.R. (3d) 390 (Q.B.)16 the social hosts
were once again absolved from liability on
the specific circumstances of the case.
Tragically, four members of a hockey team,
the Kikino Chiefs, were killed, when a van
driven by one of their members hit a truck.
Alcohol had been provided to the dressing
room of the Kikino Chiefs hockey team by
the organizing team and hosts  of  the
tournament, the Andrew Raiders. The court
held there was sufficient relationship between
the parties to impose a duty of care by virtue
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of the Andrew Raiders organization of the
event and their charging an entry fee. However
the Andrew Raiders were absolved from
liability on the basis that the beer (a case of 24)
was left with the Kikino Chiefs only 15
minutes to one-half hour before the Kikino
Chiefs left the arena and there was no visible
sign of intoxication on the part of the Kikino
Chiefs team. The court indicated while it may
have been imprudent on the part of the
Andrew Raiders to give alcohol to visiting
teams, in this case the Andrew Raiders had
no reason to believe any of the Kikino Chiefs
were intoxicated. The court believed it would
have been reasonable for the Andrew Raiders
to assume the Kikino Chiefs would take the
beer home and consume it there, rather then
consume it in their vehicle while driving.

In a much-publicized recent Ontario case,
the social host was once again absolved
from liability, in this case by both the
trial judge and the Court of Appeal but for
different reasons. The trial judge in Childs v.
Desormeaux, [2002] O.J. No.3289 ( S.C.J.)17

rejected the concept of social host liability for
homeowners for policy reasons. The court
concluded that a finding of liability would
place tremendous obligation upon all social
hosts to inquire about, monitor and judge the
impact of alcohol consumption on their
guests. The trial judge determined that it
should be the legislature that expands the law
to include social host liability.

In this case, the social hosts had hosted a
potluck supper and BYOB party on New
Year’s Eve. The Defendant Desormeaux was a
long time heavy drinker who had frequently
slept over at the social hosts’ home when he
had had too much to drink. Desormeaux did
not sleep at the hosts’ home that night, and
in driving home he veered into the wrong
lane, killing Ms. Childs’ boyfriend and
seriously injuring three of the passengers,
including Ms. Childs who was rendered a
paraplegic.

The Court of Appeal in Childs18 relied on the
fact that the social host did not provide nor
serve the alcohol consumed by Desormeaux.

Further, there was no evidence that the host
knew how much Desormeaux had to drink
nor that the host knew Desmoreaux was
impaired when he left the party. The Court of
Appeal did not impose any positive duty to
monitor Desmoreaux's drinking at the BYOB
party as Desmoreaux could have stayed over
night if he wished to do so. The Court of
Appeal indicated it did not have to determine
the policy issue, leaving it for another day,
which is likely to come in this case itself as
Ms. Childs has now been granted leave to
appeal to the Supreme Court of Canada.

The Supreme Court of Canada will now
have the opportunity to clarify the extent
of the risk to a social host in hosting a party
and to set clear guidelines for hosting such
an event.

PRECAUTIONS FOR 
SOCIAL HOSTS
While we await the pronouncement from
the Supreme Court of Canada on the issue of
social host liability, social hosts will want to
reduce their risk of exposure, especially given
the increasing likelihood that a social host
will be found liable, as has been the trend
in the U.S. We would suggest the social host
follow all the guidelines listed above for
employer hosts, and in addition would
suggest the social host:

◗ take all reasonable steps to avoid the party
being crashed by uninvited guests (which
seems to be a common complication
when hosting teenage parties), and

◗ request that any alcohol brought to a
large BYOB party, be served from a
supervised bar.

CONCLUSION
A review of Canadian case law would indicate
that all servers of alcohol, whether they be
a commercial host, an employer, or a social
host, should be aware of the potential danger
of that service not only as it relates to the
inebriated patron, employee or guest but to
the innocent third party who may come into
contact with that guest. In the face of the
courts’ increasing willingness to attribute more
of the responsibility to the hosts, all hosts
would be well advised to create thorough and
clear guidelines for alcohol service and
consumption prior to an event and to enforce
those guidelines.◗
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B
D&P insurance lawyers are an experienced team who
provide a broad array of legal services for insurance
companies and syndicates, brokers, and independent
insurance agencies. Our Team is involved in providing
advice and litigation services in such new and evolving

claims areas as sophisticated product liability, directors’ and officers’
liability, commercial host, bad faith, broker negligence, the law of
waiver, and the law of libel, slander, and defamation.

BD&P lawyers in the Insurance Practice Area are organized into teams
for each client in order to provide greater depth in meeting the specific
needs of the client. The Team can assist clients in an early assessment
of liability and quantum, and consults with the client on a continual
basis in relation to a variety of defence strategies. In addition, the
Team recognizes the importance of providing realistic defence cost
budgeting information and meaningful reserve assessments with
ongoing monitoring of the accurateness of those reserves.

Having extensive experience in alternative dispute resolution procedures
such as mediation and arbitration, the Insurance lawyers at BD&P
strive to provide the most cost effective solution for their clients.

SIGNIFICANT AREAS OF SERVICE:
◗ advising on all nature of coverage issues

◗ acting as coverage counsel

◗ interpreting all types of insurance policies including standard
homeowner, motor vehicle, comprehensive liability, errors 
& omissions, builder’s risk, professional liability, directors’ 
and officers’, disability, and life insurance

◗ early assessment of liability and damage issues

◗ assisting with setting reserves and providing ongoing
monitoring of the accuracy of reserves

◗ preparing defence cost budgets

◗ directing investigative fact finding

◗ providing reporting on a schedule and in a format which 
is client specific

◗ providing ongoing advice on defence strategies

◗ retaining and instructing experts in a wide variety of
disciplines

◗ pursuing subrogated actions

◗ providing alternative dispute resolution procedures such 
as mediation and arbitration

◗ providing trial and appeal experience

◗ delivering seminars and providing newsletters on a wide
variety of subjects topical to the industry.
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